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Generating assets always has been a talent and function
of New York City. Given this fact, it is irenic that the
State of New York is one of the most favorable
jurisdictions to go to when seeking to freeze the assers
of non-U.S. defendants in litdgation. Through the
process of obtaining orders of atrachment in New York
courts, claimants can freeze the assets of various foreign
individuals and corporations with ease. In today’s
global society, in which billions of dollars of assets
belonging to foreign corporations and individuals can
be found in New York, the power of attachments and
the ease with which they are obrtained in New York
should not be overlooked.

The most commenly used remedy to freeze assets in the
Uhnited Staies in connection with a claim in litigation is
through an order of attachment.! An attachment is the
seizing of money or property of the defendant prior to
the couris grantng a judgment. In New York, the
plaindfl effects the seizure by the sheriff wking
canstructive and sometimes actual possession of the
property under the terms of the order of attachment.? in
this article we discuss two of the grounds for obtaining
an order of attachment in New York that should be
particularly interesting to non-U.S. litigants: (1) thar the
defendant is a nondomiciliary or foreign corporation
and (2) that the cause of action is based on a foreign
money judgment which qualifies for recognition in New
York. We also focus on the purpose for such
attachments, namely; a security purpose and sometimes
a jurisdictional purpose. Finally, we review whart
property may be seized.

A. Grounds for Freezing Assets and
Procedural Requirements

In New York, attachments are governed by Acrticle 62
of the Civil Practice Law and Rules (CPLR). Article 62
provides that except for matrimonial actions, “an order
of artachment can be granted in #ny action... where
the plaintiff has demanded and would be entitled, in
whole or in part, or in the alternative, to a money
judgment against one or more defendants” when one

of the five enumerated grounds is met. One ground is

.directed specifically towards nondomiciliaries and

provides that an attachment may be granted when “the
defendant is a nondomiciliary residing without the
state or is a foreign corporation not qualified to
do business in the state.” Another ground usually
finds the non-U.S. party in the role of plaintiff; this
ground provides that an attachment may be granted
to enforce a foreign money judgment that is enttled
to recognition.?

1. The Evolution of the New York
Attachment Article

Orders of attachment have been granted in New York
against non-resident individuals and corporations since
the 19th century. The Code of Procedure, enacted in
1848 in New York, contained the fiundamental elements
of the grounds for an order of attachment as we have
them today?® Under the 1848 Code, an attachment
could be granted “against a corperation created by or
under the Jaws of any other state, government, or
counity, or against a defendant who is not a resident of
this state, or against a defendant who has absconded or
concealed hirnself™ While the modern civil procedure
code (the CPLR) stull contains the fundamental
elements of the 1848 Code of Procedure, the grounds
for atrachment have evolved over tme. Noticeably
absent in the 1848 provision is any reference to a
“nondomiciliary.” Moreover, the 1848 Code targets 2/
foreign corporations and not just those that are “not

qualified to do business” in New York.

- The concept of a domiciliary surfaced after the

enactment of the Civil Practice Act of 1920 (C.PA.)
through court interpretations of the word “non-
resident.” The C.PA. provided that an attachment
could be granted against a non-resident. At first, the
courts looked to pre-C.PA. decisions and interpreted
this language as referring to bodily presence in the
state.” During the 1950s, the courts clarified that
“residence” is different from “domicile” and that the
object of the statute is not to give a remedy against
persons who temporarily leave the state. Rather, whart
the statute was targeting was a party who had
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abandoned New York as his domicile.* This ground for
attachment continued to evolve. In an amendment in
1977, the Legislature substituted the phrase
“nondomiciliary residing without the state, or is a
foreign corporation not qualified to do business in the
state” for the previous language which was direcred
towards any non-resident ot any foreign corporation.

The ground of enforcing a foreign money judgment
did not appear until 1970, when New York adopted
the Uniform Foreign Money Judgments Act as Article
53 of the CPLR. At the same time, Article 62 was
amended to provide the additional ground of a cause
of action to enforce foreign money judgments.®

2. The Procedure

A request for an order of attachment is usually made at
the time the complaint is filed. The plaintiff typically
asks the court ex parte for a very short-term temporary
restraining order (TRO) prohibiting the transfer of the
assets by 4 garnishee until the defendant can be served
with an order to shaw cause or the motion for an order
of attachment and appear in court.”® The result is that
the defendant has the opportunity to challenge the
requested seizure by order of attachment, but cannot
transfer the property before the court considers
whether such pre-judgment attachment is appropriate.

On a2 motion for an order of attachment, a plaindff
must show “by affidavit and such other wrten
evidence” thar there is (i} a cause of action, (ii} that it
is probable that the plaintiff wili succeed on the merits,
(iii) that one or more grounds for artachment provided
in CPLR § 6201 exist, and (iv) that the amount
demanded from the defendant exceeds all
counterclaims known to the plaintiff" In addition, if
the order of attachrnent was granred withour notice
{not very common in view of the TRO procedure
noted above), in most cases a plaintff must move on
notice to the defendant for an order confirming the
order of artachment within five days.* During this
confirmation. proceeding, the plaintif muse establish
the same elements as on the original motion for
artachment.® If a plaintff fails to move for an
order confirming the order of artachment, the original
order will have no fAuther effect and will be
vacated upon motion,"

Unless waived by the court (which is not common),
a condition of an order of attachment is that the plainaff

must post a bond in an amount ser by the court. Part of
the bond will be posted as security in the event that the
defendant prevails at trial. In that case, the amount that
was set aside would go to the defendant to cover costs
and damages as well as reasonable atrorneys’ fees. The
other part of the bond will be posted to cover the sheriff
seizing the property to pay “all of his allowable fees.”"

When faced with a motion to vacate an order of
attachment, the plainaff bears the burden of
establishing the grounds for the artachment, the need
for continuing the levy, and probability of success on
the merits.'® It is also important to note, however, that
the courts” recognize that attachment is a “harsh
remedy” and it is for that reason that even if a plaintiff
meets the statutory requirements, it is still in the court’s
discretion to grant ot deay such an order.” A plaintiff
who seeks an atcachment beats the burden of
convincing the court of the necessity and fairness of the
attachment even if the case falls into one of the five
statutory grounds.'®

3. Who Is 2 Nondomiciliary Residing
‘Without the State Under § 6201(1)?

“Domicile” has been defined as “one’s principal and
permanent place of residence where one always intends
to retrn to from wherever one may be temporarily
located.™ A person can have two or more residences,
but only one domicile; generally, the residence
established earlier in time remains the individual’s
domicile until a clear intention to change is
established.® Therefore, a nondomiciliary is one who,
even if having a residence in New York, does not
intend to stay in the State of New York.*

As 10 the concept of a nondomiciliary “residing without
the state,” the concept of residence must be viewed in
the context of the purpose of the statute. As discussed
below, one purpose is to obtain security over assets
without regard to obtaining jurisdiction. The analysis of

' residing without the state thus turns not on whether the

defendant would receive notice at his place of abode in
New York as in the case of the starute on service of
process,” but rather on whether there is a |ikelthood that
the defendant will have assers within the state to respond
10 a judgment against him. While amenability to service
of process at an abode within the state is one factor
among many in determining whether the defendant
resides without the state, more practical considerations:



such as whether the individual stays in 2 hotel apartment
in New York infrequentdy on business (and unlikely to
maintain adequate asscts in New York) will weigh
heavily as will proof of defendant’s involvement in a
place of residence outside New York

4, What Is a Foreign Corporation Qualified
t¢ Do Business Under § 6201(1)?

Establishing whether a foreign corporation is qualified
to do business in New York usually requires no more
than proving that the defendant has requested to do
business in New York by filing with the New York
Secretary of State and paying necessary taxes. The
clement can easily be satisfied by an affidavic of a
paralegal or attorney who attests to having checked
with the Secretary of State and having found that there
was not a filing. ¥

Some defendants have attempted to undermine the
undisputed absence of the filing, by curing it after the
lirigation has begun. This strategy has been found
ineffective. In Elton Leather Corp. v First General
Resources Co.® the defendant filed with the Secretary
of State only after the plaintiff's motion for attachment
had been granted but nor yet confirmed. The Elror
court held that such a post-attachment filing of an
application to do business in the State of New York
would not, by that act alone, cause an order of
attachment to be vacated when there was evidence that
the filing was a “sham” to defeat the plaintiff’s attemprt

to recover money.2

The Flron court declined to follow an earlier federal
court ruling which had held thar “qualified to do
business” should be treated literally and withourt regard
for whether the act of filing for qualification took place
afier the order of the anachment was granted but not yet
confirmed. The court held that such an interpreration of
$ 6201(1) went against the state legislature’s intent of
enacting the 1977 revision, which included that the
attachment law would continue to protect the security
interest of a plaintff. Under the federal court’s ruling, all
a corporation would have to do to evade the attachment
order would be to file paperwork ta conduct business in
New York; the Elton court held that this would render
$ 6201(1) almost useless.”

Finally, it should be noted that a prejudgment
attachment may not be obtained against the assets of 2
foreign state. Therefore, if a corporation is wholly

The International Litigation Quarterly — Summer 2008
Section of Litigation, Amevican Bar Association
Page 15

owned or nationalized by a foreign government, the
remedy of an attachment may not be available 2

5. Cause of Action Based on a
Foreign Money Judgment

Article 53 of the CPLR “applies to any foreign country
judgment which is final, conclusive and enforceable
where rendered cven though an appeal therefrom is
pending o it is subject to appeal.” According to Article
62, a judgment recognized by Article 53 may also serve
as the basis for an attachment.® In enacting Aricle 53,
the State of New York sought to promorte the efficient
enforcement of New York judgments abroad by assuring
foreign jutisdictions that their judgments receive
streamlined enforcement in New York”

In CDR Crances S.A. v. Euro-American Lodging Corp.,
the plaintiff was secking recognition of a money
judgment rendered by the Paris Court of Appeal, as
well as an atrachment of the defendant’s assets. The
Paris Court of Appeal had held thar the defendant was
to pay the plaindff $83 million. The plaintiff was able
to establish that the Paris judgment should be
recognized by New York under Article 53. Therefore,
the court held that the plaintiff was entitled to an order
of artachment under CPLR § 6201(5) to enforce the
Paris judgment.”?

The case of CIBC Mellor Trust Co. v Mora Hotel Corp.,
N.V.? llustrates the particular value of obtaining an
order of attachment when enforcing a foreign
judgment. The case began in New York in 2000 wich
the plaintffs secking recogniton of an English
judgment as well as an artachment of a hotel in New
York worth $30 million.* The New York trial court
granted the recognition and docketed the English
judgment. At the same time, the trial court confirmed
the attachment and appointed a post-judgment
receiver to manage and sell the hotel. In the meantime,
for three years, the case worked its way through two
appeals touching on complicated issues.”

G. Arbitration and the Effect of Article 62

Arbitration claims can also be subject to the
attachment provisions in Article 62. CPLR 7502(c),
added to the arbitration statutes in 1985, expressly
provides for this, “but only on the ground that the
award to which the applicant may be entitled may be
rendered ineffecrual without such provisional relief.”*







